
II
:'

77
/

they disagreed with either your father's or your own

lea~ers and so for~h.

Blackfoot. Is that correct?

A Yes.

Stop.

Do you have any ties

And in your testiMony

I didn't say anything of the kind.

Is th~~t correct?

Assuming you get this grant do you have

No, sir•

BY MR. ALPEr,n:

Maybe I misheard you.

Family, friends, property, anything?

That's what I meant.

JUDGE LUTON: That's fine.

Q

Q

Q

Q

A I have 1",0 fami ly or friends there other th.a~1

A What do you mean by ~ies?

Q But nothing that ties you down there or

Q' Do yOli intey,d to maintain any othe't~ residences

A I visited ther~, met some people, community

A No, I have no plans to sell it if that's what

whatsoever to Blackfoot, Idnho currently?

you say that you in~end to establish a domicile in

a~ything of that sort right now?

the people I've met when I visited.

any plans right now to only own this property for a

you mean.

finite period of time?

religious baliefs.,
,
•
5

6

7

8

•
10 •

H

12

13

'4
15

'I

1'1

"1.
20

21

22

23

24

21



Q No other residences anywhere else?

A No, I intend to live in Blackfoot.

78 /

for all iY,teY.tsAnd it's your intention to,

No•A

Q

anywhere else in the country at the time that you have

your domicile in Blackfoot?

II
/.,

•

• forevet"'?

for the foreseeable future to live there7

t

al",d purposes,

MR. FRIEDMAN: Objection, Your Honor. Forever

·10 is irrelevant.

12 the Commission's policy is that integration proposals

should be on a permanent basis. Permanent is equated, I

ALPEHT:MR.

13

1" bel ieve, .to fc.rever.

15 JUDGE LUTON: I think an indefinite period of

1e time would be enough. I don't think he should commit

17 himself to forever living in anyone place.

11 to ask the witness whether he intends to stay in

II Blackfoot for an indefinite time, that's okay.

20 BY MR. ALPERT:

21 Q Do you intend to live in Blackfoot for an

22 indefinite period of time?

you would leave? For insta~ce, buying another broadcast

23

2"

25

Q

Yes.

Can you foresee any circumstances uncer which

,I.'
li
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Richard P. Bott, II
MM Docket No. 87-223
File No. BPH-8507llMM

Bott Exhibit No. 4

BIOGRAPHICAL STATEMENT OF RICHARD P. BOTT, II

My name is Richard P. Bott, II. I am currently a Vice

President and a director of Bott Broadcasting Company,

Independence, Missouri. I hold similar positions with the

..........

related companies of Victory Communications, Inc. and Bott

Communications, Inc ••

I am a citizen of the United States and I have lived at 8603

Buckingham Lane, Kansas Ci ty, Missour i, for approxima tely the

past four years. If my application is granted, I will move to

and make Blackfoot, Idaho my domicile.

I will serve, on a full-time basis of at least 40 hours per

week, as General Manager of my proposed station.

I gradu~ted with honors from Bob Jones University in

Greenville, South Carolina, in 1977. I received a Bachelor of

Science Degree. I majored in Business Management and minored in

Radio and Television." In 1981, I received a Masters Degree in

Business Administration from the Graduate School of Business

Administration of Harvard University in Cambridge, Massachusetts.

During my MBA studies, I undertook a research project concerning

the r~dio broadcasting business.

My broadcast experience dates back to my high school days.

·From 1970-73, I worked afternoons at Station KCCV(AM),

Independence, Missouri, as an announcer and program producer. I
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Bott Exhibit No. 4
Page 2

was producer of the weekly radio program "Teen Tempo." At Bob

Jones University, I worked at campus Station WBJU(~? from

1974-77. At the station, I was in cbarge of promotions,

""-"

programming, and advertising.

For two years, from 1977-79, I was General Manager of Media

Management Associates, an advertising agency in South Carolina.

After spending the next two years at Harvard University, I

returned to radio as General Manager for Station WFCV(AM), Fort

Wayne, Indiana, for approximately a six-month period in 1981 anu

1982.

In 1982, I joined Bott Broadcasting Company ("BBC") as Vice

'President for Sales and Marketing. In 1984, I became Vice

President of BBC. I work on a full-time basis of at least 40

hours per week at BBC handling administrative matters for BBC and

its associated companies' radio stations. My principal

responsibility has been to ensure that the day-to-day activities

of the stations are carried out in an effective and profitable

manner. My managerial duties include a broad range of areas that

I am personally in charge of and also some matters that I share

wilh the President of BBC.

The duties that tend to be my principal ones are in

supervising the activities of the individual station general

managers, handling the sale of national advertising time on the

stations, monitoring the financial conditions of the corporation

and its stations, and ensuring that our business plan is met.
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Page 3

I am involved in the Independence, Missour i Cha~ber of
I

Commerce as well as church groups and other community and civic

organizations.

The chance to build, nurture, and develop my own radio

station business is one that I have sought since my business

school days. While I will remain an officer and director of BBC

and its associated companies, as well as ownin.g the Central

Valley station, I will treat them as matters of secondary

importance. I expect that BBC will hire someone to handle the

duties I have been responsible for and that my only contact with

BBC will be occasional board of directors meetings. As for the

Central Valley station, I will employ a general manager for all

day-to-day activities and will limit my involvement to reviewing

his work from my Blackfoot home and office. The FM station at

""-,,

Blackfoot will, as a result, be my principal endeavor.
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Richard P. Bott, II
MM Docket No. 87-223
File No.BPH-8507llMM

Bott Exhibit No. 4
Page 4

DECLARATION

ofdaytheon

I, Richard P. Bott" II, declare under penalty of perjury,

that the information contained in the foregoing exhibit is true

and correct, to the best of my knowledge and belief.

Further Declar~~ s~y;)~not.

Executed at ~/I~
November, 1987.

~-".
Rlcnard P. Bott, II
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WdIIING'I'ON. D. C. .-u

In re Applications of )
)

RICHARD P. BOTT, II )
)

RADIO REPRESENTATIVES, INC. )
)

CLARE MARIE FERGUSON )
)

For Construction Permit for )
a New FM Station in )
Blackfoot, Idaho )

)

To: Honorable Edward Luton
Administrative Law Judge

MM Docket No. 87-223

File No. BPH-8S07llMM

File No. BPH-8S07llMO

File No. BPH-8S07l2MS

PROPOSED FtNDINGS OF FACT AND
CONCLUSIONS OF LAW OF RICHARD P. BOTT, II

Barry A. Friea.en
Micha.l Drayer
WILNER , SCHEINER
Suite 300
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036
(202) 861-7800

February 8, 1988
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quantitative participation. See Alexander S. Klein, Jr., aupra,

86 FCC2d at 424-25; Jarad Broadcaating Company, Inc., aupra, 1

FCC Red. 181.

(1) Richard P. Bott, II

70. Richard P. Bott, II, will be permanently integrated

into the day-to-day operation and management of his proposed

atation on a full-ti.... ba.ia of at leaat 40 hour. per week.

Fdgs. '11. Bott will serve as General Manager of his proposed

station. Id. General Manager is the highest-level management

position, with a substantial policy-making component, and is

sPecifically cited by the Commission as a position placed at the

highest level of integration credit. Policy Statement, supra, 1•
FCC2d at 395. Having specified that the sole principal of the

applicant will be the station's general manager, Bott must

receive this level of integration credit.

Klein, Jr., supra, 86 FCC2d at 432 n. 41.

See Alexander S.

Accordingly, Bott

~. should receive lOOt quantitative integration credit.

71. Bott's 100' quantitative credit is entitled to

qualitative enhancement for his proposed relocation to Blackfoot

and his aubstantial broadcast experience. Bott has atated that

if his application is granted, he will move to Blackfoot. Fdgs.

, 12. Thus, Bott is entitled to a slight local residence

enhancement credit for this future local residence. See

Vacationland Broadcasting Company, Inc., 97 FCC2d 485, 495 (Rev.

Bd. 1984). Furthermore, although broadcast experience is a

factor of lesser enhancement value, Bott is entitled to

enhancement for his extensive broadcast experience, which
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WITHDRAWN FROM ORAL ARGUMENT
PURSUANT TO LOCAL RULE 13 (i)

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT COURT

RADIO REPRESENTATIVES,,- INC. ,
'.

Petitioner, ,

vs.

FEDERAL COMMUNICATIONS COMMISSION

Respondent,

RICHARD P. BOTT, II,

Intervenor.

*
*
*
*
*
*
*
*
*
*
*
*
*

No. 90-1227

RESPONSE TO
MOTION TO REMAND TO REOPEN THE RECORD

Richard P. Bott, II (tlBott"), Intervenor in the above­

referenced appeal, by his attorneys and pursuant to Local Rule

7 (d), hereby responds to the Motion to Remand to Reopen the

Record filed herein by Radio Representatives, Inc. ("RRItI) ,

Appellant. In support hereof, Batt states as follows:

1. In presenting its Motion, RRI argues to this court that

it has come upon new evidence that undercuts the integration

credit heretofore awarded Batt by the Federal Communications

Commission ("FCC"), thereby requiring a further evidentiary

hearing. The evidence allegedly arises from the Initial Decision

of an FCC Administrative Law JUdge in a comparative hearing in

which Bott was neither a party nor a witness . Raymond J. and

Jean-Marie strong, FCC 910-3, released January 31, 1991

("strong"). From evidence related to the application to the FCC

of Bott's father, Richard Bott, Sr., to build a new FM radio
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station at Bartlett, Tennessee, RRI constructs a theory that Bott

will not carry through on the integration pledges Bott has made

to the FCC in the instant case.1/

mark.

This claim is wide of the

2. In the first place, RRI's Motion is untimely filed and

must be dismissed. As RRI admits, the standard for reopening a

trial-type hearing is that the movant must have acted with due

diligence to locate and submit its claims. Omaha TV 15. Inc., 4

FCC Red 730 (1988). RRI is seriously deficient in this regard.

3. The hearings in the strong proceeding were conducted

over the period from July 9 to 16, 1990. Raymond J. and Jean­

Marie Strong, supra at i2. RRI has had seven months to study the

transcripts of the hearings, draw its conclusions, and file a

motion raising its allegations. It did not act expeditiously

and, only now, with briefing completed and Court action expected

in this case, does it submit its Motion. In failing to act with

due diligence, RRI has waived its right to bring this Motion,

frivolous as it may be.

4. Even assuming the Motion is entertained as timely

filed, it relates to an issue that RRI did· not pursue and is,

therefore, moot. In neither its Exceptions to the FCC's "Review

Board, its Application for Review to the FCC (Joint Appendix at

262), or its appeal to this Court, did RRI raise any questions in

1Interestingly, since Batt, Sr. did not receive the
construction permit, he will not be moving to Bartlett and
requiring a replacement for his present position. That
eliminates any question that Batt has a restriction on his
ability to relocate to Blackfoot.

2
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regard to the validity of Bott's integration commitment. It is a

fundamental tenet of administrative and jUdicial review that an

argument that is not pursued is waived. Rogers Radio

Communications services. Inc. v. Federal Communications

Commission, 751 F.2d 408, 413 n.14 (D.C. Cir. 1985); Fidelity

Television. Inc. v. Federal communications commission, 515 F.2d

684, 696 (D.C. eir.), cert. denied, 423 U.S. 926 (1975). Having

waived its claims on this matter, by failing to pursue them

below, RRI leaves no issue for the Commission to reopen. Thus,

the Motion should be dismissed based on a waiver of the argument

being made.

5. As for the substance of RRI's claim, it suffers from a

fundamental flaw. The arguments made by RRI concerning Bott do

not contain any evidence, either direct or hearsay, that directly

involve Bott. Bott was not a witness in the strong case and no

witness in strong claims to have spoken to Bott or attempted to

describe his plans or intentions. RRI accuses Bott of not being

truthful in his integration claims through testimony that does

not even deal with what Bott has said or done. This is hardly

the type of convincing, dispositive evidence that is required by

the Commission to reopen its record. Omaha TV 15. Inc., supra.

It is insufficient for any purpose other than to be rejected.

6. Appended hereto are the pages of the transcript of the

Strong hearing that bear any relation to Bott. These transcript

pages evidence a record far different from that presented by RRI.

No question is asked of Bott, Sr. as to Bott's plans for

3
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Blackfoot. No question is asked of the witness whether he has

consulted with Bott in regard to Bott' s plans to be integrated

into the management of the Blackfoot station or other broadcast

management positions. In fact, when the testimony turned to

another application filed by Bott, for a new radio station at

olathe, Kansas,Y Bott, Sr. testified that he was not aware of

his son's plans (Tr. 1812):

Q. Well, let me ask you this first. Are you aware that
your son Rich had applied for a new station in Olathe,
Kansas? I'm not sure of the pronunciation, O-l-a-t-h-.
e. .. '\. 0/. . ... ,. ..

A. Olathe.

Q. I'm unclear on what happened to the application.

A. I think it's still pending.

Q. It's still pending. Do you know if he plans to run
that station as its General Manager?

A. I cannot speak for him. I honestly don't know.

Lastly, no question is asked whether any claims being made

by Bott, Sr. are conditioned on Bott's Blackfoot plans.~ In the

absence of such questions, RRI is reduced to speculation, which

2This application was filed subseque~t to the Blackfoot
application and did not include an inteqration committment. Bott
dismissed the application at the time it was designated for
comparative hearing.

3We submit that had testimony been elicited on this specific
subject, that Bott, Sr. would have indicated that he was
testifying as to his son's role in management only as of the time
of the hearing. He would not have said that Bott's involvement
would continue if and when the instant case reaches finality and
Bott can construct the Blackfoot facility.

4



should not be permitted.

7 • RRI cites (Motion, p. 5) one portion of the JUdge's

decision as being dispositive of its claim. Therein, RRI

provides emphasis to the JUdge's statement that Bott will take

over the family's business. However, the following colloquy from

the trial transcript hardly supports such a conclusion (Tn.

1776):

JUdge Kuhlmann: "But how are [you] going to
leave all that behind and get off to
Bartlett, Tennessee and do it?"

The witness: "I think that he is ready now
and would __ II

8. It is painfully obvious that RRI has presented this

Court with conjecture and surmise, not evidence as to any

alteration in Bott's representations to the FCC. There simply is

no record evidence that Bott's father offered any testimony

undermining Bott's integration pledge in this case. In fact, no

questions were raised in the strong proceeding as to Blackfoot.

All there is involves vague testimony as to Bott, Sr.' s plans.

Nothing at all deals with the plans or intentions of Bott. A

record devoid of this is not one on which to construct any

conclusions, especially those that would continue a proceeding

that started almost six years ago.

9. In order for a hearing to be held on any matter, there

must be more than a mere factual dispute. The matter must, as

RRI noted, be sufficient to affect the ultimate disposition of

this case. OmahatheNx1 16558gl3.6 460.4977.95613.6 124.8111 1pos.3512 T72 0.05 Tc 15.58 0 6113.6 179.4989 1Inc.5 Tm
(mat72he)Tj
16.0186Tm
60 13.6 87.3595 1supra7592 Tm
 0 ars Tm
(of)Tj
17.7144 0 with3.6 87.3595 1pres Tme9565 Tm
655gl3.6 460.40 10 0715.1818 0 0 9.9by93 Tm
(case.)Tj2.70 13t 13.6 87.3595 141.3512 Tm
(RRI)2 01ionhearingcase.this95(to)Tj
17.6454 0 308 610 w66103 2obvious3512 Tm365e.ma7.6 3th0.re



evidence presented by RRI raises no questions as to the truth and

veracity of Bott. Rather, RRI's failure to introduce the

transcript in connection with its Motion raises questions

concerning an intention to delay resolution of this case. In

that Bott has not wavered from his integration pledge and remains

committed to move to Blackfoot and carry out his plan to

construct and operate the new Blackfoot station, while RRI has

failed to offer any evidence to the contrary, there is absolutely

no basis for a remand. On the contrary, a decision affirming the

Commission's action should issue at the earliest possible time.

WHEREFORE, it is respectfully requested that the Motion to

Remand to Reopen the Record be denied.

Respectfully Submitted,

:~LCU:
Ba~Friedman
1025 Connecticut Avenue, N.W.
suite 500
Washington, D.C. 20036
(202) 822-8250

Attorney for Richard P. Bott, II

Dated: February 19, 1991

6
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1

2 o.

BY MS. MAHONEY: i

Hr. Bott, 901n9 b~Ck to yuux statement in you~

3 integration statement that ~oU'te currently ~eml-r.tlrp.d,

do you recall being a5ke~, ~, When ~ld you become ftemi-
I

not been a date or a t 1me, ii t has jU%5t taken place.
I
I

Q. And when dId thdq evolving process be'lln?

I
13 not traditional, but maybeA. Again this answe~

i been an evolution.when I wa~ 30 year~ uld It:ha~

Q. SO you started t*e retirement proce~8 when you
I

were 301

5

6

7 ' •.

9

10

11

12

retired?

A.
I

That has been an ;evulving ptocess. There h~s
,

A. Thal's why the( .. l 13

14 alfferent In many times

ttxm 1s a lIttle non-standar~ and

a feraon wuuld u~e that term.

15 y. Could you --

16 JUDGE KUHLMANN: IWell, Is this beca~se Hr. BotL,

17 that you wouldn't have to ~oIk at all 1£ you didn't want

18

19

20

21

:

to? YOU wouldn't have lu ~o anythlJuJ?

THE WITNESS: Yo~r Honor, I have a little s1gn
I

where I shave every mornin~ that says' when your work 15

work, you're in the wrong ~lnd o( work.
I

JUPGE KUHLMANN: ! No, my question is much more
I

functionally, you see, an1 less ethereal. If you deeiOed

that you didn't want to d1 anything for Butt Bxoadcaatln9

today, tomorrow or ever u~aln, could you do th~t 1£ you

CAPITAL HIL~ REPORTING, tNC.
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1775

1

2

thl ~ ptoceed\n~ is in naragraph throuqh Bottteollmony 1n.., J r

Btoadcdstinq company And its subSidiaries 1 contxol and

3 then you li:Jt the :stations. If you had ",nnted to be the

4 ful1-tlm~ General Managex rlt anyone of those stations in

S the la~t ten ye~r5, you could hdve been, couldn't you?

6 A. It woulO have been difficult to have been the

7·' full-tIme General Manaqez dt a station considerably apart
,-,I

o from my resJdence.

9 Q. well, thert: were s'tatlcna that you controlled

10 tight 1n the same community oS your residence, were there

11 not; at least one?

12

13

A. It would have been Impossible to have been the

full-time General Manager of the station whet~ I have a

14 xesldence and cont1nued ~o Oevote the time ~o Bott Broad-

15 casting Company as a Whole that. I have clone.

16 g. But your son Rlcnaiu could have taken on ~ome of

17 tbo•• duties?

18 A. ~s a mattez ot evolutlonory proce~8 el~o, he's a

19 very young man nn~ this has ~epp~ned al&o over a period of

20 years, his ability to do that. I wuulu say now he could

21 much more eas1ly than he cOUld have up until recently.

22 JUDGE KUHLMANN: . W~ll, when do you think he was

24 couleS do now?
."

THE WITNESS: I think the business of

ready to take over whal. he doe::l now or what you think ho23

·25
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1

2

does very well, lIm not =ut~ the philosophy, the nature of

tadio, the i~ea of commun1cations and interactIon with the

3 commun1ty. The service of radio Is something I think only

4 a person only really has a taste for throu9h experience

5 and doing tt, little by littl~.

6 JUDGE KUHLMANN: And only you could do that?

THE WITNESS: That·s been the thlnq that 90t me

8 involved In radio In the flx~t place and the thln9 that

9 I've lovp.d right along.

10 JUDOE KUHLMANN: But how are goin9 to leave all

11 that behlna and go off to Bartlett, Tennessee and do it?

12

13 he would

THE WITNESS: X think that he l' ready now and

14 JUDGE KUHLMANN: Ola, he would do both now?

15

16

THE WITNESS: Yes.

JUDGe KUHLMANN: Okay, ~o 1f you wanted to

17 tomorlOW mornlng you could go over to the Oberlin park

18 8t~tlon, for example, an<1 start 1.I~li19 the General Hanagex

19 there? In fact you're looking for somebody right there

20 now anyw~y?

, ...... ~\ A~t:._OIltI"lI"l

CAPITAL HILL REPORTING, INC.

THE WITNESS; Yes, six.

JUDGE KUHLMANN: You could do that if you want~d

THE WITNESS: If 1 wanted to contlnue living in

21

22

24

25 Kansas City.

23 to.
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A. Yes.

.
CAPITAL HIL~ REPORTING, INC.

I'd like to direct y.our attention to your depo-

I notic~ an amendment to youx apptlcatlon.Q.

o.

A. No.

A. 1 asked RiCh to do some inlt1al lnqu!xy a~ to

personally'?

Q. Does he !ec~lve any kind of salary from you

Q. And then you were asked, okay, wh1ch members and

Q. So basically he dl~ that as an employee of Bott

A. Ye:s.

Otoadcaotlng Com~any?

A. I would say he prObably did that a:s my son. He

Q. NOW, when he dId the inquiry as to the cost

e~timates for your personal station, he dId that as your

was not paId for that and hls notes were handwritten on a

piece of paper.

Bartlett, did you receive any a,~lstance from any members

employee; is that correct?

what form of ussl~tance. Could you read your reoponse,

were asked, in the preparation of your appllcat10n fo~

pleQ~e?

of your family and what was your response?

sit10n test1mony at page 123. Startln9 ot line two you

equipment need5 a:s my employee, someone undex my employ

and he did eo.

1

2

3

of

5

6

7 .'.
8

9

10

11

12

13

14

15

16

17

18

1~

20

7.1

22

23
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1812

ticn.

..,.

Yes.A.

Q. 00 you have any -- I ~ust want to make the

A. I think it's still pendln9.

O. When dl0 you Oeclde ~o u~uume Inte9rated full

A. No, It's falr to say I have no plQn5 to do that.

O. At thl~ point, tOday.

A. No plans at wha~ point.

A. I think In our own mind, my mind and

CAPITAL RILL RepORTING, INC.

"(1" 466-9500

A. I cannot spe~k for h1m. I hone~tly don't know.

Q. You ~on't know. But he 1~,x19ht now V1ce

A. Olathe.

O. I'm unciear on what happened to that appliea~

Q. It'~ stlll pending. Do you know 1£ he plan~ to

W~ll, let me ask you th1~ f1~~t. Ate yo~ ewaxe that your

Qon Rich had applied fox a station 1n Olathe, Kansas? I'm

not sure of the pronunciation, O-l-a-t-h-e.

Bartlett 1f your appllcatluJi WelS 9ran~eu?

record clear. You said you were not sure whether you

I~ it falr to say that you have no plans at this poInt to

time at your proposed ~artlett station an~ move to

run that ~tQt1on as It~ Gencr~l Hanaget?

continue to retain a salary at Bott Bloadcastlng company_

stop youx ~alalY at Bott Bzoadcasttng Company?

Ple~l~ent and General Manaqer of Bott BroadcQatlng?

1

2

3

4

5

6

,
...

8

9

10

11

12

13

14

15·

16

17

18

19

20

21

7.2

23

24

25

.'.(J



CERTIFICATE OF SERVICE

I, Barry A. Friedman, do hereby certify that I mailed this

/1!.. day of P,,,lf.vmeV , 1991, a copy of the foregoing
I

"Response to Motion to Remand to Reopen the Record" by first-

class mail, postage pre-paid, to the following:

David Silberman, Esquire
Federal Communications commission
Office of the General Counsel
Room 614
1919 M Street, N.W.
Washington, D.C. 20554

Dan J. Alpert, Esquire
Ginsburg, Feldman and Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
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